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Brief and Argument of Defendant in Error.

The Court did not err in refusing to sustain plain-

tiff's demurrer to the complaint below:

The facts alleged in the complaint must be taken as

true for the purpose of determining the demurrer. The

complaint alleged that it was the duty of defendant to so

run and operate its trains and to inform its employes

thereof as to not endanger their lives while engaged in

such employment, and to furnish such employes compe-

tent and sufficient means and appliances for the proper dis-

charge of their duties, in such service, and to protect

themselves from injury therein (see second paragraph of

complaint) ; that defendant furnished plaintiff a defective

hand car for use in such service, not having a sufficient

brake to stop it when in imminent danger of a collision with

defendant's trains, which defect defendant in error did not

know, but which plaintiff knew (see fifth paragraph of



complaint) ; that plaintiff rteglio^ently and knowingly per-

mitted defendant to use said defective hand car in its

service whereby he was placed in a position in which he

had to jump to save his life, causing the injury (see sixth

paragraph of complaint) ; that while in said service with

said defective hand car, and in danger of a collision with

the freight train, the Engineer and Conductor of said

freight train knowing of said danger of collision, negli-

gently and recklessly failed and refused to slacken the

speed of said freight train, which was then running at the

rate of twenty-five miles per hour, causing plaintiff great

fear, and causing him to jump from the hand car to save

his life, (see 6th paragraph of complaint) ; that on account

of negligently permitting the use of said defective hand

car going west, and the said negligent running * of said

freight train going east, which plaintiff knew would en-

danger the life of defendant; defendant was placed in a

position of great and imminent peril by collision, which,

without his fault, resulted in the injury, (see Yth para-

graph of complaint). These allegations certainly consti-

tute a good cause of action. The other facts stated in the

complaint are such as the court would require to be al-

leged on motion for a bill of particulars.



The statement in the complaint, that said hand car was

sufficient for its ordinary uses, but in case of imminent

danger from collision, if was defective from not having a

sufficient brake, is not an admission that said hand car was

sufficient for all its necessary uses. The opinion of the

pleader that the "'ordinary uses" did not include use in

daijger imminent by collision, does not exclude such as one

of its necessary uses. The allegation that defendant was

required to use said hand car without information as to the

coming and going of trains, show that such use. though

not ordinary, was very probably necessary, as the sequel

shows such was necessary.

As TO plaintiff's 1st assignment of errors, defend-

ant says:

That the court did not en- in allowing plaintiflTs evidenc-e

in narrative form:

The mode of examining a witness is in the discretion of

the court, and he may allow a witness to give his testimony

without being questioned at all.

Thompson on Trials. Vol. 1, S. 855, and cases there

cited.



The Bill of Exceptions* shows that the objection of

plaintiff to witness's testifying in the narrative form was

merely to svch manner of testimony and not to the matter

testified to. (See Bill of Exceptions, pages 1, 2, 3, 4, 5

and 6), wherein plaintiff's attorney objected to the narra-

tive form of the evidence because it did not give him an

opportunity to make objections to immaterial, incompetent

and heresay matters.

This objection had the effect onl}' of calling the court's

attention in a general way to what the witness might state,

and what he should not state in his evidence. This objec-

tion was responded to h\ the court in the proper instruc-

tion of the witness as to what he might state, and what he

should not state.

If an34hing was stated by the defendant in his narrative

evidence that was incompetent, irrelevant or hearsay.

plaintiff's counsel had his remedy then in a motion to strike

out such objectionable matter, and not thereafter.

Thompson on Trials, SS. 718-719.

Gould vs. Day, 91:th U. S. 405.



An objection that witness's evidence contains objection-

able matter witlioiit particular specification will not be

entertained. ,

Thompson on Trials, S. <i9f!.

Beebevs. Bull, 12thWendall, (N. Y.) 504.

Moor vs. Bank, 18th Pet. 104.

As TO plaintiff's 8kd assignment of krkoks, defend-

ant says:

The court did not err in nllowiuii' ([Uotioii and answer as

set out therein, for the reason that no speciticoljjection was

taken thereto at the trial l»y plaintiff's eounsel. and no

question is herein- pi-esent<'d for review. (See ((uestion '.•

on page *> of the testimony in Bill of Exceptions).

Specific groimds of objections must he jjoinlcd out or

else the same are waived.

Thompson on Trials, SS. WXUWn.

Hind's Lessee vs. Longworth. 11th Wheat. 19l>.

Peck vs. Chouteau, od S. W. Rep.. r>T7.

Also the evidence was relevant as tendino- to ])rove that

Kirk was vice principal.



As TO plaintiff's 4Tn 'xssKfNMKNT OF EHKORS. defend-

ant says:

The court did not err in allowing the question and an-

swer as set out therein, for the reason that no specific ob-

jection was taken thereto at the trial, and that no question

is hereby presented foi- review. (See question 17 on page

•2H of testimony in Bill of Exceptions).

Specific grounds of objection must be pointed out or

else the same arc waixed :

See Authorities cited above to the same effect.

Also said question and answer were relevant as tend-

ing to prove negligence on the part of the company.

As TO Plaintiff's 5th. Assignment (^f Erkors. de-

fendant says :

The Court did not err in allowing the question and

answer therein set out, because no specific objection was

made thereto, at the trial, and no question is hereby pre-

sented for review. (See question T, page 29 of the testi-

mony in the Bill of Exceptions).

Specific grounds of objection must be pointed out or

else the same are waived ;
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See Authorities cited above to the same effect.

Also said question and answer tended to prove the

negligence of the plaintiff.

As TO Plaintiff's Hth. Assignment of Errors, the

Court did not err in allowing the question and answer as

therein set out, for the reason that no specific objection

was taken thereto, at the trial, and no question presented

for review. (See question 8, page 9 of testimony in Bill

of Exceptions).

Specific grounds of ol)jection must be pointed out or

else the same are waived :

-See authorities cited above to the same effect.

Also said question and answer tended to prove the

negligence of the plaintiff'.

As TO Plaintiff's 7th. Assignment of Errors,

the Court did not err in allowing the question and answer

therein set out, for the reason that no specific objection

was made thereto, at the trial, and no question is pre-

sented for review. (See question 10. page 29 of the testi-

mony in Bill of Exceptions).
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Specific grounds of objection must bo pointed out or

else the same are waived.

See authorities cited above to the same efiect.

Also said question and answer tended to prove neg-

ligence of plaintiflf.

As TO Plaintiff's 8th, Assignment of Errors.

the Court did not err in refusing to sustain plaintiffs

motion for a non-suit, as set out therein, for the reason

that the jury were justified by tlie evidence in finding

plaintiff guilty of negligence.

Whether the facts ))e disputed or not if different

minds might honestly draw different conclusions therefrom

the case should be left to the jur}^:

Railroad vs. Stout, 17th. Wall. ^7.

Keene vs. N. C. Ry. Co., 128 U. S. 91.

If upon any construction which the jury were author-

ized to put upon the evidence, or by any inference they

were authorized to draw from it, conclusions of negligence

can be justified, the plaintiff was not entitled to ;i non-suit.

Railroad Co. vs Stout, Supra.
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Plaintiff does not show wherein defendant conliihulc*!

to his injury by his own negligent-o. or what particular

evidence discloses such neglig:ence.

Bundy vs. Hyde. oO N. H. \'2\.

Negligence of a negative character, such as lack of

vigilance caused by, or that no iiijiny would have resulted

l)ut for the primary wrong, cannot he charged as contribu-

tory negligence:

W. St. L. t'c V. K. H. Co. vs. (Vnl. Trust C'o.. SI

Fed. Kcp. T-^S, and cases cited.

Shei'. c^ Kcd. on N'cgl.. S. \H\ and cases cited.

If such be the contriltulary neuligence conij)hiincd of by

plaintiff, the i)riniarv wrong was connnitted l»y it in i)er-

mitting the use of a (l(>fcctive hMn(h-ar iiiidcr circumstances

of great danger to defendant's person. (|uieting any a})pr<'-

hension he might have had on account of its iis(> by the

promise of anew car. (see Hill of Exceptions {)p. 4-41).

and of repairs on the old handi-ar which the section boss

was instructed to make, and which he de( hired was a i»ig

improvement, so that they need not l>e afraid of a train
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catching them. (See Hill of Exceptions, p]). 4. 5. Kl 14.

.)0 and 57).

Hough vs. Railway (>)., 100 U. S. m.

The plaintiff would not be guilty of contributary neg-

ligence in using the defective handcar in ignorance of the

defect, unless his experience and observation regarding its

use were such as would prol>ably disclose the defect to an

ordinary mind.

Sher. & Red. on \eg. ss IIH 197.—Notk.

Bently vs. Ch-aunner. 20th. Atl. Rep. 709

It was the plaintiff's duty to furnish defendant safe

means, implements and place with which and where to

discharge his duties, and to know and remedy any defect

therein.

If the plaintiff' was negligent in this respect and de-

fendant either did not know of such defect, or knowing it,

was led by plaintiff' to believe that such defect w^ould soon

be remedied, then defendant would not be guilty of con-

tributary negligence.

Hough vs. Railway Co 100 II. S. 218.
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The plnintiff was made to believe that a new handear

would soon he furnished. (See Bill of Exeeptions, pages

4, HT. 41 and 42).

The roadmaster must have known of the poor con-

dition of the car, seeing it almost daily, and must have

intended to get a new one. (See Bill of Exceptions pages

H2 and 49). If the Compan}' instructed or allowed Kirk

to repair the handcar, he was to that extent the reprosenUi-

tive of the Company, and the defendant was not guilty of

contributary negligen(!e in relying on his statements as to

such repairs.

N. P. Ry. vs. Herbert, 11 H U. 8. f;42.

Telander vs. Sendlin 44 Fed. Rep. 564.

(See Bill of Exceptions pages 2, 4. .5. 18. 14. IH,

17, 18, 1J>, 20, 2H and 27).

If negligence of the (-ompany contributed to the in-

jury it is no defense that negligence of a fellow servant

also contributed thereto.

Grand Trunk Ry. Co. vs. Cumming U>«U.S. 700.

As TO plaintiff's l^TH ASSIGNMENT OF ERRORS, the
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court did not err in requiring plaintiff to j)roduce its evi-

dence, as set out therein.

See answer to 8th assignment of errors and

authorities therein cited:

As TO plaintiff's 10th assignment of errors, the

court did not err in refusing to instruct the jury after the

evidence was all in, to bring a verdict for the plaintiff as

therein set forth:

See answer to 8th assignment of errors and

authorities therein cited.

As TO plaintiff's 11th assignment of errors the

court did not err in submitting to the jury, by his instruc-

tions, the questions therein set out.

This instruction contemplates a review ©f all the evi-

dence in the case. If upon any consti'uction which the

jury were authorized to put upon the evidence, or b}' any

inference they were authorized to draw from it. the con-

clusion of negligence can be justified, this instruction was

not error.

Ry. Co. vs. Stout Supra.

Keene vs. N. C. Ry. Co., Supra.
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The objection to said instruction was that the question

therein submitted to the jury was not justified by anything

in the evidence, and raises a similar question to that raised

in the 8th, 9th and 10th assignment of errors; and defend-

ant refers to the answers thereto, and authorities therein

cited.

As TO plaintib^f's I 2th assignmknt of errors, the

court did not err in submitting the question therein set out

for the consideration of the jury.

Plaintiff's objection to this part of the eourt\s instruc-

tion are that no such questions are raised 1)\' the pleadings,

and are not justified by the evidence.

The answer to this objection is that the comphiint

states a cause of action for damages on account of plain-

tiff's negligently operating its trains, and negligently re-

fusing to protect its employes against injury from collision.

The evidence shows the handcar was defective in not having

a sufficient brake. Had it a sufficient brake defendant

could have gotten off without injury. (See Bill of Ex-

ceptions, p. 88).



When' tlu'i'c is (•lc}irl>* ;m Mllcsrrttion of iu*<rlig<'Uc<' of

till' (lofeiulnnt. and an injury to plaintifl" rcsiiltinnf there-

from, evidcnco of snmo fact not sju'i-itically alleged in the

complaint tcndin<j to prove such nc<;lio:ence i-annot t>e oIj-

jected to foi- the tirsi linic on motion for a new ti'ial. or on

review:

(xravellevs. M.,&St. L. Rv. Co.. 1 1th Fed. Rep.

Tiie e\i(lenee sliows the freiirht train was ;in extra and

runninjr at iniiisiial sjuhmI, approaehinj; a cut in a curve in

a dense smoke. (See Bill of Exceptions, pp. .'•. i:-). U!. IT,

•24. '^r>. :M'k ."is and 5Ji.

The evidence referred to in the Bill of Exceptions was

admitted wMthout objection, and is certainly evidence rele-

vant to the questions submitted to the juiy in said instruc-

tion.

As TO plaintiff's IHth assignment of kkkoks, the

court did not err in instnictingr the jury as therein set

forth, and the olijection thereto is not tenal^le. No specific

ohjecti<m is made thereto, only, that the court should not

have ffiven the instruction.



Regard must always l)e had to the circumstances and

exigencies of employe's position, to determine whether or

not he was negligent.

Kaine vs. N. C. Ry. (V)., 12«th U. S. 9L

Bierbach vs. Goodyear R. Co., 14th Fed. Rep. S2fl.

Stolks vs. Saltenstall, 13th Pet. 181.

The evidence in the whole case shows that the plain-

tiff's negligence placed defendant in a position of immi-

nent peril, calling on him for immediate action, and that

Iwt for the stopping of the handcar by his body there-

under, a collision would probably have occurred. (See

Bill of Exceptions, pp. H. 8(1. 5H and (\0.

As TO plaintiff's 14th assignment of errors, the

court did not err in instructing the jury as therein set forth,

and the objection thereto that no such questions are raised

in the pleadings or evidence is not tenable. (See Bill of

Exceptions, pp. 5. 18. 15. 17 and 86). The evidence re

ferred to was received without objection.

Gravelle vs. M. & St. L. Ry. (b.. .Supra.

As TO Plaintiff's Ioth. Assignment of Errors, the

court did not err in instructing the jury as therein set forth.



The law is too well s^ettled to admit of a doubt, and the

plaintiff certaihly does not seriously urge such as error.

The objection that no such questions are raised in the

pleadings or evideiice is not tenable. (See evidence in Bill

of Exceptions).

As TO plaintiff's 16th aSvSionment of erkoks, the

court did not err in instructing thfe jdry as therein set forth,

ilhd plaintiff nijlkes no specifib objection to siich ihstruc-

tibh. It ddeS not appear therefrom that the law as claithed

by the plaintiff was requested to l)e given b}^ the court to

thfe jury, or that thie same was tfefused. or that any excep-

tion was taken to such refusal.

As to the repairs done l)y Kirk, the foreman, on the

hatidcar, and as to the manner of running said handcar, he

#Rs hot a fellow Servant of defendant, but vice-principal

of the company.

Grand Trunk Ey. Co. vs. Gumming. lOfith U. S.

700.

N. P. Ry. Go. vs. Herbst, Supra.

Lindwall vs. Woods et al, 44th Fed. Rep. 855.

Telander vs. Sundlin, Id. 564.
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Babcock vs. Old Colony Ry.. 23cl N. E. Hop. :^25.

Sioux City Ry. Co. vs. Smith. 26th N. W. Rep.

285, and cases there cited.

C. M. & St. P. Ry. Co. vs. Ross, 11 2th U. S. 877.

McCune vs. C. S. Ry. Cb., 6Hth Cal. 802.

Anderson vs. Bennett, 19th Pac. Rep. 165.

N. P. Ry. Co. vs. O'Brien, 1st Wash. State Rep.

599.

Gravelle vs. M. & St. L. Ry. Co., Supra.

(See Bill of Exceptions, pp. :{. 4. :k lo, 15. \U. 21.

22, 25. 28, 33 and 37).

As TO Plaintiff's 17th. .\ssignment of Ekhohs.

the Court did not err in refusino- to instruct the jury

as therein set forth:

See 8th, 9th and loth assjornnlent of errors and an-

swers thereto and cases therein cited.

As TO Plaintiff's ISth Asskjnmknj- of Ekkoks.

the Court did not err in overruling plaintiff's jnotion for a

new^ trial as therein set forth. Such rulintr is in the sound

discretion of the trial court and cannot he reviewed:

Ind. & St. L. Ry. Co. vs. Horst, 93 U. S. 291.
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Th<' ;itH(l;i\ its tor ;i ii«'\\ trial did not >\)<>\y any <lili-

«)fen('(' on tlic part of |)laintit!' in prociirinjr the attendance

of the witness Bowman, and do show, tliat if in attend-

anee his evidenee wasOnly einnulativo and would not pro-

l>al)ly have changed the result. There is nothinj; in said

atlidavits showinof that Mr. Donohne. desired a,s a witness

l)y phiintitJ'. could ever he found.

. Plie otlier j^rounds for a new trial alleged by plaintiff

are answered herein by defendant's answers to plaintiff's

Sth. !Hh and 10th assignment of errors.

'I'he amended answ'er of defendant lielow admits all the

allegations in the complaint:

It admits that it was plaintiff's duty to furnish laborers

engaged in maintaining its track and road-bed. w'ith neces-

sary information as to the passing of trains on its road.

(See 3d paragraph of complaint and '2d paragraph of said

amended answer)

.

It admits that defendant w'as a servant and employe of

plaintiff, and as such was engaged in the dut}' of main-

taining defendant's track and roadbed. (See 3d paragraph

of complaint and 3d paragraph of said answer.

)
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It admits that defendant ^^as maintaining plaintiff's

track and road-bed under the charge, control and superin-

tendency of William Kirk, section boss, west of Cheney.

(See 8d paragraph of complaint and 4th paragraph of said

answer).

It admits that the said section boss was the agent of

plaintiff in maintaining said track and road-bed. and that

he had the superintendency, direction and conti'ol of said

work, and the means and api)liances therefor. (See 3d

paragraph of complaint and .5th paragraph of said answer).

It admits that it was the duty of the telegraph opera-

tor, named in the complaint, to inform all its servants and

employes of plaintiff, whose safety and welfare might be

endangered be the running of trains, of the time of the

running of such trains, and that it was the dutj' of the

plaintiff' to notify said operator of the same ; admits that

it was its duty to so operate and run its trains and to in-

form all its employes and servants thereof, in such a man-

ner as not to endanger the lives of such servants and

employes while engaged in such ser\nce. (See 4th para-

graph of complaint and Hth paragraph of said answer).
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It admits that the handcar mentioned in the 5th

paragraph of complaint was defective in not having a

sufficient })rake, that said brake was without brake-blocks,

that said brake was imperfect and insufficient, that plaintiti

and its section boss and road mastei' had knowledge of

such defect, and that said section boss and road master

were informed of such defect. (See 5th paragraph of

complaint and 7th paragraph of said answer).

It admits all the allegations set forth in the <!th par-

agraph of complaint. (See (!lh paragi-aph of complaint

and 8th paragraph of ^aid answer).

It admits that defendant left the station called Cheney,

and went Avest on said handcar, under the direction and

superintendancy of said section boss, and witli the knowl-

edge of said telegraph operator. (See paragraph <ith of

complaint and paragraph 9th of said answer).

It admits that the employes of j)laintitf were unable to

stop said handcar with said brake, jnid that defendant was

unable to do so, or to diminish the .-Deed thereof sufficient

to prevent a collision with the nppr ching train. (See 6th

paragraph of complaint nnd li i paragi'aph of said

answer).



It admits that the eno^iiiecr and conductor of tlie

freight train mentioned, knew of the danger of collision,

and of the probability of injuring defendant, and that they

negligently and carelessly failed and refused to slacken th(!

speed of said train, and that they continued to run said

train at the great speed of twenty-five miles an hour. (See

6th paragraph of complaint and 1 1th paragraph of said

answer).

It admits all the allegations in the 7th pai-agrapii of

complaint. (See Tth paragraph of complaint and li^th

paragraph of said answer).

It admits that said telegraph operator knew that de-

fendant would be in great danger of collision with said

freight train ; that plaintiff knew that defendant would lie

in great danger of personal injury by starting west on said

handcar at the time alleged; that said operator carelessly

and recklessly neglected to inform defendant of the danger

of said collision; that defendant relied on the assurance of

the section boss and road master, referred to in said

complaint, as to the sufficiency of said brake; that said

section boss and road master wia-e at the time and place

stated in the complaint, the officers and vace-principals of
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l)l;iiiiliti. ;in(l tli:it >;(i(l rond master, section hoss and openi-

toi' wci'c vic('-|)rin('i|)als. officers, snjx'rintendents and inan-

<Mjfin<i" accents (»t' plaintiff, af the times mentioned in the

complaint; ffiat said l)rake was ini-ufficient to stop said

hand(nir as (juickly as it ouirht to have f)een stopped when

:d)()ut to c(mie into collision with said frei^fht train; that

said brake and appliances of said handcar Avere defective,

and that plaintiff knowingly and negligently permitted and

caused defendant to use said handcar in its services. (See

Ttli paragraph of complaint and i;^)th paragi-aph of said

answer).

Pom. Hem. and Rights. >j (ils to <)21 and i-ases

cited.

Kay vs. Whitaccr. U N. Y. 5«5, 571.

Feely vs. Shirly, 48 Cal. 869.

Wadsworth vs. Knowlton, 22 Cal. 1(!4.

Estee's Pleading and Practice, S 8174, 8175.

Hummel vs. Moore, 25 Fed. Rep. 880.

City of Seattle vs. Buzby, 2 Wash. Ter. Rep. i>5.

Dillon vs. Spokane County, 8 Wash. 498.



ARGUMENT.

The evidence shows these facts: That defeudant was

employed l)y phiintiff to maintain its track and road-bed:

that in doinor so he was conveyed on a handcar hack and

forth on plaintiff's road and that said handcar was hy di-

rection and permission under the control. sii})crvision and

superinteudency of Kirk, the section Itoss. who ran it

when, where and in the manner he pleased, limited onl\ l)y

its capacity, and even that was left l)v plaintiff larirdy to

his genius; that said handcar was defective in not havintr

a sufficient brake to stop it in proper time when in innni-

nent danger of collision with plaintiff's trains, and that

defendant was ignorant of such defect: that plaintiff at the

time of the injury ran extra trains over its road without

giving defendant notice of the time of running the same.
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.*

compelling liiiii to |)t()to(?t himst^lf from injury by collision.

iis Jill other trains had riofht of way over said liandcai-: thai

the handcai' at the time of the collision was runniiifr at the

late of ten miles per hour, and the extra freifrht train ai

the extra s))eed of twenty-five or thirty miles per hour, to

make a certain staticm in Montana before the arrival of the

passenger train; that upon the day of the collision it was

very smoky and the approaching train was not seen until

within a short distance; that said train approached a cut

and curve sufficient to obscure it. and a public road cross-

ing without sounding the bell or whistle; that defendant

was in a position of imminent danger from collision when

he jumped, and that defendant's body and his clothes in the

rags of the handcar stopped the han<lcar (piicker than it

would otherwise have stopped.

The jury could reasonably find from the evidence that

a new handcar was promised to be furnished by the })lain-

tiif soon, and that defendant was relying on said promise

and upcm the assertions of said Kirk that the handcar's

brake was suffi("ient to keep them fi'om collision with other

trains.



TIk; jury were justiiied by the evidence to find that

there was a rule of plaintifl requiring extra freight trains

running in two sections to phice a flag on the engine of t^e

first section as a sign that another was coming and that

upon tills [)articular occasion there was an extra freight

train running in two sections, one of wliicli was standing at

Cheney when defendant passed it going west on the hand-

car, having no such flag to signal the approach of the

second section, and that the great danger of collision with

the second section was caused by the negligence of the con-

ductor of said extra freight train, in not giving such signal;

that the foreman. Kirk, knew of the approach of said

second section, and iiaving full and uuliniited control of

said handcar to run it when and as he pleased, l)y direction

and permission of plaintifl'; was the agent of defendant in

that respect, and that his negligence was plaintiff's negli-

gence. None of that gang of men except Kirk, the fore-

man, had the right under the conditions of their employ-

ment, to go into the telegraph office at Cheney or ask the

conductor of that freight train for the purpose of learning

whether or not a second sec^tion of that train was coming,

a very vital thing for them to know. This information was
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«

necessary for Kirk's guidance to enable him to protect the

men. He was the only one entitled to it, and the only one

that got it. The company entrusted it to him as one of its

means for the safe operation of its trains. If the cominsr

section of the train had been properly flagged, plaintiff as

well as Kirk would have known of the danger. The jur\'

were justified l)y the evidence in finding tiiat it was not

flagged, because they passed the first section at Cheney,

and Were first informed of its ap[)roach l)y Kirk when it

was about upon them. The inferences to I)e drawn from

the evidence are that it was not flagired. and the contrary

was susceptible of positive proof by plaintifl^' if such had

been the fact. If such flagging was a necessary rule of

the plaintifl' in the safe operation of its trains, it was the

duty of the company to see that the flag was there and such

duty could not l)e delegated. Any attempt at such delega-

tion would onl}^ l)e the creation of a new agent or vice-prin-

cipal. If the plaintifl* in lieu of such flag, chose any other

means of giving such notice, such means nmst necessarily

have been an agent or vice-principal. If Kirk was delega-

ted to notify the men that another section was approaching

he was thus made the agent of the cmipany for that pur-
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pose, and the law says thai his uegligcni* in failiiitr to give

them the information in due time was the neglio;ence of the

plaintiff. There may be some instances in whi(^li the fere-

man of a section gang on a railroad is a fellow servant with

them, but such an instance must l)e when they are engaged

in the same common employment. But in a case like this

where the foreman had full charge and control of the hand-

car, running it as he pleased in going to and returning from

their work, and being the rejiository of information as to

the running of trains vital to their welfare, not one of the

men under him having the powei- or authority to raise an ob-

jection, the court nuist say as a matter of law that he was

a vice-princij)al so fur as the ruiniing of said liandcar was

concerned.

But the negligence in this case is not contincd to that

of the foreman. It was a very smoky day and there

were fires along the track. The train was approaching a

cut in a curve and the right of way over the han<lcar.

There was but (me track, and both train and handcar were

on that track approaching each other at the rate of 30 :uid

10 miles per hour respectively. Suppose the train to have
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Ix'cii ;i sliij) oil tlic well tivivclcti course of ^wni traffic, and

in llic midst of a heavy fo<r- In sucli a case it would have

lieeii neoljociice for it to have rnn with increased speed

without souiidini>- an ahirin. even thoii(jh there were nuni-

eious tracks which anothei" vessel nii<>ht ha\'e taken h^ssen

in«j: the dan^fer of collision. How much more neccessary

was it on the part of the freight train having but one

track to run on and having the right of way over all hand-

ears; to sound the l)ell or whistle hefore entering the cut

and curve in a dense smoke. Ha\ing the right of way

does not mean to lia\e the right of way at all hazards and

undei- all cii'cumstances to the extent of running over a

handcar should it happen to l)e unable to get out of the

way: noi- does the I'isk of the .service of the section men

iinph' or include the chance of meeting a train under cir-

cumstances that rendered it impossible for them to know

of its approach. But here is a case in which freight trains

had right of way oAcr handcars, and a pretense was made

of protecting the section men hy putting a l>rake on

the han<lcar wliicli Kirk, the ])erson whose duty it was to

keep it in repair, ga\e defendant to understand was suffic-

ient foi- such protection, defendant knowing no better and
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relying on itssufficiciuy. The evidence sJiows that they

had come near liavinir a collision a short time Ix'fore when

they had a stick to thrust into the cotjs of the wheels iQV a

brake, which stick flew out of the l>rakenian's hands nearly

causing a collision, and thai to remedy tins defect, for the

purpose of avoiding collision, the foreman put oji a differ-

ent brake which he said, showing it to the section men.

" Now it is not like the last l)i-ake. it is good and solid

and i-annot get away from us. This is a big im|)ro\('ment

over the lasr one." (See I>. K. ])\) 4 and .">). It is not

l)r()babl(' that in assuming the ordinai-y risks of his employ-

ment defendant contemplated or should have contemplated

the running of the handcar in a thick smoke, which was

unusual and caused by the unexpected tires along the road,

without the use of extraordinary precauticms on part of

plaintiff' to prevent collisicm. 'I'he smoke was an extraord-

inary- circumstance increasing the hazard, and requiring

extraordinary care by plaintiff' in the running of its trains;

but upon this occasion /ess care than usual was taken by

plaintiff'. It failed to signal the second section of the train

by the required flag; failed to sound the bell or whistle on

approaching a cut in a curve and a public crossing, in a
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dense smoke, and was running its freij^hl train at cxtni

speed, while the foreman was running the hanrlcar. as lie

himself said, too fast, (See B. K. p. ."i), and at the rate of

' about ten miles per hour. 'I'hc <hity of a railroad company

to a passenger and its duty to an einploye are different, bul

its //afo/Vity with regard to such duties are the same. If

the duty and its neglect are made to appear the coin{)any

is liable.

The running of a handcar by the foreman carrying

laborers to and from their work, is not different, so far as

it is under the exclusive control and managen:ent of the

foreman is concerned, from the running of a train under

the control and management of a comluctor. Eadi. tlie

foreman and the conductor, has the right to say when to

go, when to stop and how fast to run. So far as operating

the handcar is concerned, in putting it on or taking it off

the track, or in the act of running it, since those would be

jicts of their joint efforts, an injury incurred by one of the

servants on account of the negligent performing or failure

to perform by one of them would l)e -witliout remedy a-

gainst the company. But to say that an employe neces-



sarily riding on u handcar to and from work, who is com-

pelled by the conditions of his employment to rely implicity

for protection from injury on the foreman, who has author-

ity from the companj^ to run the handcar as he pleases, is

a fellow servant of such foreman; and that if such fore-

man by his negligent use of his said authority, for which

the employe is in no wise responsible, should cause an in-

jury to such employe, the said employe has no remedy

against the company is a travesty of justice. The condit-

ions existing between an employe on a train and its con-

ductor, and such employe on a handcar and foreman, in

these respects are the same. If a distinction be made it is

without a difference. A foreman running a handcar carry-

ing laborers to and from work has the same authority' over

them and the car. as a conductor has over a train and its

crew.

The instructions objected to l»y the plaintiff in error

nuist be taken and construed in c(mnection with all theoth-

(M- instructions given l)y the coui-t; said instructions inform

the jury who are fellow servants, what risks an employe

assumes as a part of his contract of employment and the

duties of the employer to the employe. The instructions
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of the court in this case cover all these grounds.

In view of the foregoing facts and authorities and the

reasons herein set forth the defendant respectfully submits

that the writ of error herein should be dismissed, and the

judgment of the trial court affirmed.

A. K. McBROOM
AND PRATHER & DANSON,

Attorneys for Defendant in Error.



United States Circuit Court of Appeals, for the Ninth Circuit.

The Northern Pacific R. R. Co.,^
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vs. V No. 20.

Hugh Charless, j
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Defendant in Error.

1. Master and Servant—Negligence—Injury to Brakeman—Evidence,

A railroad section hand was on a hand car with other employes, under the con-
trol and superintendence of a section boss, and was going at the rate of 10 miles
an hour. The brake appliances on the car had been supplied by the section boss,

and were defective. Extra trains were being run over that section, without
notice to the hands. A rapidly moving freight train approached through a cut
and around a curve, giving no warning or signals. The brake on the hand car was
applied without effect, and plaintiff, believing himself in imminent peril, jumped,
falling between the rails, and the hand car ran over him. Held sufficient to war-
rant the jury in holding the company liable.

2. Same—Defective Appliances—Duty of Railroad Company.
The duty of a railroad company to furnish its employes with safe and reliable

machinery and appliances adecjuate ti the services in whicli they are engaged can-
not be delegated to another servant so as to exempt itself from liability for inju-

ries caused by its omission. Nor will the negligence of a fellow servant excuse
the company from liability to a conservant for an injury which would not have
happened had the proper machinery been furnished.

3. Same.

The employes on the hand car had a right to expect that those in charge of the
freight train would give the usual warning in approaching places of danger ; and
the negligence of the officer in charge of the train in this respect was not one of

the usual and ordinary risks assumed by the plaintiff as incident to his employ-
ment.

4. Trial—Examining Witness—Discretion of Court.

The mode of examining a witness is within the discretion of the court, and it is

not error, therefore, to allow a witness to give his testimony in a narrative form,
and if he states matters irrelevant or incompetent, it is the duty of the party
objecting to arrest the narrative, and move to have such testimony stricken out,

5. Practice—Nonsuit—Directing Vehdict—Power of Federal Courts.

The federal courts have no power to order a compulsory nonsuit at the close of

plaintifi'a evidence, or to direct a verdict for defendant before the latter has rested
his case.

6. Bill of Exceptions—Sufficiency—Objections to Evidence.

A bill of exceptions which, in respect to certain evidence admitted at the trials

contains merely the formal record, " 01)jection taken ; overruled ; exception,
allowed,"—is too general to present any question for review as the ground of

objection should be pointed out.

7. Appeal—Review—Excessive Verdict—New Trial.

The correction of an excessive verdict is a question for the trial court on a
motion for a new trial, the granting or refusing of which will not be reviewed by
the federal appellate courts,



2 Northern Pacific Railroad Co. vs. Hugh Charless.

Error to tlie Circuit Court of tlie United States for the District of

Washington.

At Law. Action by Hugh Charless again.st the Northern Pacific

Raih-oad Company for damages for personal injuries. Judgment for

plaintiff in the sum of $18,250.* Atfirmcd.

John H. Mitchell, Jr., for plaintiff in error.

A. K. McBroo.m and Pkather & Dauson, for defendant in error.

Before Deady, Hawlky and Morrow, District Judges.

Morrow, District Judge

:

This action was brought by Hugh Charless, defendant in error,

the plaintiff below, to recover the sum of twenty-five thousand dol-

lars for damages for personal injuries, alleged to have been received

by him while in the employ of the Northern Pacific Railroad

Company, defendant in error, as a section liand engaged at work on

the line of the road at a point near Cheney, then in the Territory,

now in the State, of Washington. The case was tried before a jury,

and the plaintiff had a verdict and judgment for $18,250 and costs,

A motion for a new trial was made and denied, and thereupon the

company sued out this writ of error. The complaint originally

stated two causes of action, the first of which consisted in a statement

of permanent injuries alleged to have been received by plaintiff

while assisting in the course of his employment as a section hand in

operating a defective hand car upon one of the sections of the com-

pany's line of railroad.

The second cause of action set forth in the complaint consisted of

allegations to the effect that at the time of the injury there were

known to the medical and surgical professions certain medical, sur-

gical, and remedial appliances by the proper use of which the plain-

tiff' could have been almost, if not entirely, healed and cured of his

injuries; that the company failed, neglected, and refused to use or

have or caused to be used such appliances and medicines for the heal-

ing of plaintiff", whei-eby plaintiff' had been rendered a cripple for the

lemainder of his life, unable to work, or move his lower limbs or the

lower part of his body. The defendant demurred to the first cause

of action and moved to strike out the second. The demurrer was

overruled, and the motion to strike out granted.

The action of the Court in overruling the demurrer to the first

cause of action is claimed as error, on the ground that the complaint,

as it was allowed to stand for trial, did not state facts sufficient to

constitute a cause of action.
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The material allegations of the complaint relating to tlic first

cause of action are that in the o])eration of defendant's railroad it

was necessary at all times to keep in employment and service of de-

fendant a number of laborers for the maintenance of defendant's

track and road bed, and it became and was defendant's duty, in the

employment of said laborers in said service, to furnish them with

competent and efficient means and appliances for the proper discharge

of their duties in said service, and to furnish them with necessary

information as to the passing of trains on defendant's road to pro-

tect themselves from injury by such trains while engaged in said

service. That plaintiff was on the 28th day of August, 1886, one of

defendant's servants and employes whose duty it was to main-

tain a certain section of defendant's track and road bed, under the

charge, control, and superintendency of one William Kirk, who was

the section boss of the section running west from Cheney, and a

such section boss, the agent of the defendant in maintaining the

track and road bed, and had the superintendency, direction, and con-

trol of the work and the means and appliances therefor. That at

said date defendant had in its employ at Cheney a telegraph opera-

tor, whose duty it was to know the time of passing trains over

defendant's road in the vicinity of Cheney, and the times of their

arrival and departure therefrom, and to inform defendant's servants

and employes, whose safety and welfare might be endangered thereby,

of the times of the running of such trains. That in the carrying on

of said work of maintaining said track and road bed it becanie and

was necessary for said servants and employes to use a certain hand-

car under the direction and control of the section boss. That this

hand-car was sufficient for its ordinary uses, but in case of innninent

danger from collision it was defective in not having a sufficient

brake ; which, instead of brake blocks to rub and stop the wheels,

was only a short piece of timber fastened to said car at one end, and

made to rub upon one of the wheels by pressing thereon with the

foot. That the section boss and road master knew of this defect, but

told plaintiff that the brake was sufficient for the purposes of its

use, and plaintiff did not know different until the happening of the

accident in which he was injured. That on the said 28th day of Aug-

ust, 188G, while in the service and employment of tlie defendant as

aforesaid, and during working hours, plaintiff, together with other

like servants and employes of defendant, under the direction and

superintendency of the section boss, and with the knowledge of said
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telegraph operator, left Cheney on said hand car, going west, being

ignorant of any approaching train on the road from the west, and of

any danger to his person on account of the running of any train in

that vicinity. That when about two miles west from Cheney, near a

deep cut and curve in the road, sufficient to obscure an approaching

train, while plaintiff was standing on the front end of the hand-

car, working at the lever propelling the same, with his back towards

the direction in which they were going, the section boss standing on

the rear end of the hand car looking in the direction they were

sroinar, havinir full charcje, control, and direction of the hand car,

which was'then running at the rate of about ten miles an hour, the

section boss, for the first time, informed plaintiff' that a freight train,

traveling east, was about due at that place. That plaintiff knew that

said hand car was then not far from said cut and curve in said road,

immediately became apprehensive for his personal safety. That

immediately upon infornung plaintiff that said train was then about

due at said place said section boss exclaimed, " There she comes

now
;
put on the l:»rake

!

" That thereupon one of the employes

nearest the brake put it on, and tried to stop the car, but failed to

do so, or to diminish its speed sufficiently, as it appeared to plaintiff^

to prevent a collision with the approaching train, whereupon

plaintiff turned to see how near the train was, and what the

chances of escape were. That he then saw the train but a short

distance from them, and approaching very rapidly, without slacken-

ing its speed, and it appeared to plaintiff that a collision with the

train was inevitable, and that his life would be lost thereby, unless

he did something upon that instant to save his life. That at that

time there were tools and different kinds of repair materials on the

hand car, so arranged along its sides that it appeared to plaintiff that

it would be impossible for him to reach either side of the car to jump

therefrom to the side of the track, but it did appear to him that he

could jump from the front end to the side of the road, and avoid

injury, and with this belief he did jump with the intention of saving

his life. That when he jumped from the car, instead of alighting

npon his feet on the side of the road, as he expected, he fell on the

road between the rails, and before he could recover himself the hand

car was about to run over him, whereupon he put up his foot against

the approaching hand car to stop it, and prevent it running over

him, but the car was coming towards him with such velocity that

he could not stop it, and it ran over and upon hun in such a way as
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to break and dislocate one of the vertebrse near the middle of his

spinal column, and to cause him other great and permanent injuries

about his back, chest, and leirs. That Jurino- all the time the enofineer

and conductor of the freight train knew of the danger in which

plaintiff was then placed, and of a collision with the hand car, and

of the probabiUty thereby of injuring and killing plaintiff; yet the

engineer and conductor of the freight train negligently and reck-

lessly failed and refused to slacken the speed of the train, and con-

tinued to run it at a great speed, to-wit, of twenty-five miles an

hour, thereby causing plaintiff' great fear of immediate death by

said train running over him and causing him to make the efforts he

did to save his life. That the telegraph operator at Cheney knew
that plaintiff left Cheney on said hand car, and that a freight train

was about due at that place, going east, and that the hand car going

west on said section at that time, would be in great danger of a

collision with the freight train, and the plaintiff would be in great

danger of personal injury and loss of life thereby. That the telegraph

operator negligentl}^ and recklessly failed, neglected, and refused to

inform plaintiff thereof, whereby he was placed in the position of

great imminent peril and danger, which, without his fault, resulted

in the injury to him as stated. That defendant negligently and

knowingly permitted and caused plaintiff' to use in its service said

car having a defective brake, whereby plaintiff was made and

caused to rely on the sufficiency of said brake until he had to jump
from the car, causing the injuries stated.

It is urged against the .sufficiency of this complaint that it con-

tains no allegation charging negligence upon the company, or upon

anyone for whose acts the company was responsible.

The statement of the case made by the complaint is subject to

some criticism. It is not in the most approved legal form, a plain

and concise statement of facts constituting the cause of action, but

we are of the opinion that, taking all the allegations of the com-

plaint together, they in effect charge : 1st—That the defendant was

negligent in not providing plaintiff and his co-employes with a

suitably equipped hand car for the work in which they were engaged

at the time of the accident; 2d—That under the direction of the

section boss the hand car was being run at the rate of about ten

miles an hour when the approaching freight ti-ain Avas discovered

immediately in front ; 3d—That the telegraph operator at Cheney

negligently failed to notify plaintiff and his co-employes that in
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o-oin<4' west on tlie section at that time they would meet a freight

train going east ; 4th—That the conductor and engineer of the

freight train were negligent in running their train at great speed,

and in not slackening the speed of the train when the danger of

collision with the hand car became imminent by its approach,—and

that the failure of the defendant through its agents to use ordinary

care in these particulars was the proximate cause of the injury to

the plaintiff. The cjuestion is as to whether any one, or all of these

allefirations state a cause of action against the defendant, and its de-

termination involves a consideration of the general rule exempting

the common master from lial)ility to one servant for injui-ies caused

])y the negligence of a fellow servant in the same employment. To

this rule there are several important exceptions.

In Hough vs. Railway Co., 100 U. S., 213-217, the Supreme Court

of the United States affirmed an exception applicable here. The

Court said :
" One, and perhaps the most important, of those ex-

" ceptions arises from the obligation of the master, whether a natural

" person or a corporate body, not to expose the servant, when con-

" ducting the master's business, to perils or hazards against which he

•' may be guarded by proper diligence upon the part of the master.

" To that end the master is bound to observe all the care which pru-

" clence and the exigencies of the situation require in providing the

" servant with machinery or other instrumentalities adequately safe

" for use by the latter."

In Chicago & Milwaukee Railroad vs. Ross, 112 U. S. 377-383, the

same Court held that "It is indispensible to the employer's exemption

" from liability to his servant for the consequence of risks thus in-

" curred that he should himself be free from negligence. He must
" furnish the servant the means and appliances which the service

" re([uires for its efficient and safe performance, unless otherwise

" stipulated ; and if he fail in that respect, and an injury result, he

" is as liable to the servant as he would be to a stranger. In other

" words, whilst claiming such exemption he must not himself be guilty

" of contributory negligence."

In Northern Pacific R. R. Co. vs. Herbert, 116 U. S., 642-647, this

doctrine was applied to a state of facts which serve to illustrate the

practical application of the rule where contributory negligence is

made part of the defense. In that ease a brakeman was injured

while acting under the orders of a yard master in attempting to stop

cars by means of a brake that was out of order. To recover dam-
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ages for the injury sustained he brought an action against the com-

pany, alleging that it was its duty to provide good and safe cars and

machinery, and apparatus of a like character for braking and hand-

ling them, and also to make rules and regulations for switching and

handling them in the yard, and for notifying eniployees of the con-

dition of defective and broken cars, so that they might not be subject

to unnecessary danger ; but he alleged that the company had neg-

lected its duty in these particulars, and thereby, without his fault, he

was injured as stated. In its answer the company admitted the

allegations as to the employment of the plaintiff and the injuries he

had received, but set up that it was his duty to know, and that he

did know, the condition of each of the cars, an(] that he carelessly

put his leg between them when setting the brake, and thus, through

his own fault, suffered the injury of which he complained. There

was a verdict for the plaintiff for S2.5,OO0, which the Court, on a

motion for a new trial reduced, to $10,000. The Supreme Court, in

determining the question of law involved in the writ of error, said :

" The general doctrine as to the exemption of an employer from lia-

" bility for injuries to a servant, caused by the negligence of a fellow

" servant in a common emplojmient, is well settled. When several

" persons are thus employed, there is necessarily incident to the

" service of each the risk that the others inay fail in that care and
" vigilance which are essential to his safety- In undertaking the

" service he assumes that risk, and, if he should suffer, he cannot re-

" cover from his employer. He is supposed to have taken it into

" consideration when he arranged for his compen'-ation." * * *

It is equally well settled, however, that it is the duty of the em-

ployer to select and retain servants who are fitted and competent for

the service, and to furnish sufficient and safe materials, machinery, or

other means, by which it is to bo performed, and to keep them in

repair and order.

This duty he cannot delegate to a servant so as to exempt himself

from liability for injuries caused to another servant by its omission.

Indeed, no duty required of him for the safety and protection of his

servants can be transferred so as to exonerate him from such liability.

The servant does not undertake to incur the risks arising from the

want of sufficient and skillful co-laborers, or from defective machin-

ery or other instrumcEts with which he is to work. His contract

implies that in regard to these matters his emplo3'er will make ade-

quate provision that no danger shall ensue to him. This doctrme
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has been so frecjuently assei-ted by Courts of tlie highest character

that it can hardly be considered as any longer open to serious ques-

tion.

In Ford vs. Fitchburg Raih-oad Co., 110 Mass. 240, the plaintiff

was injured by the explosion of *an engine upon which he was em-

ployed as engineer. The explosion was caused by a defect in the

engine due to the failure of the company to keep the engine in proper

repair. It was contended on the part of the defense that negligence

in keeping the engine in repair was the negligence of a fellow serv-

ant. The Supreme Court of Massachusetts lield that the company

was liable. The Court said :
" The rule of law which exempts the

" master from responsibility to the servant for injuries received from

" the ordinary risks of his employment, including the negligence of

" his fellow serv^ant, does not excuse the employer from the exercise

" of ordinary care in supplying and maintaining suitable instrumen-

" talities for the performance of the work required. One who enters

" the emploj^ment of another has a right to count on this duty, and
" is not required to assume the risks of the master's negligence in

" this respect. The fact that it is a duty which must always be dis-

" charged, when the employer is a corporation, by officers and agents,

" does not relieve tlie corporation from the obligation. The agents

" who are charged with the duty of supplying safe machinery are

" not, in the true sense of the rule relied on, to be regarded as fellow

" servants of those who are engaged in operating it. They are

" charged with the masters duty to his servants."

In Flike vs. The Boston and Albany Railroad Company, 53 N. Y.

549, an agent of the company whose duty it was to make up and

dispatch trains, and to employ and station brakemen thereon, sent

out a train with two brakemen, when three was the usual number

required. The agent did in fact employ a third brakeman, who, by

reason of oversleeping, failed to get on board in time. The train

parted and in consequence of the want of necessary brakemen one

part of the train ran back and collided with another train a short

distance in the rear, killing a fireman on the latter train, who was

also a servant of the company. The action was to recover damages

for the death of the fireman.

It was claimed that the injury was attributable to the negligence

of the brakeman who failed to report for duty, oi-, if caused by the

negligence of the agent in not supplying the place of the defaulting

brakeman with another man, such negligence in either case should



Northern Pacific Railroad Co. vs. Hugh Charless. 9

be regarded as the negligence of a fellow servant, for which the

company was not responsible. The Court held that neither of these

positions was tenable. In discussing the law applicable to the

case, Church, Chief Judge, speaking for the Court, said :
" The true

" rule, I apprehend, is to hold the corporation liable for negligence

" or want of proper care in respect to such acts and duties as it is

" required to perform and discharge as master or principal, without
" regard to the rank of the agent intrusted with their performance.

" As to such acts, the agent occupies the place of the corporation,

" and the latter should be deemed present, and consequently liable

" for the manner in which they are performed."

In Cone vs. Delaware, etc.. Railroad Co., 81 N. Y., 206, the plaintiff

was a car repairer in defendant's employ, and was injured by steam

escaping from a locomotive engine. The engine was in many
particulars in bad condition. Its fire box was burned out, stay-bolts

had given way, its cylinders needed boring out, its valves facing, it

leaked badly, and its flues were defective; its throttle valve leaked,

and the thread upon the screw which served to hold the reverse bar

in place and thus control the motion of the engine was so worn out

as to be useless. In consequence of these defects, the steam escaped

from the boiler into the cylinders, the engine was put in motion,

and the accident occurred of which the plaintiff complained. It

was claimed on the part of the defendant that the engine

was furnished with cylinder-cocks ; that these cocks, if opened,

would have allowed the steam to escape, thus preventing its

accumulation in the cylinder and its pressure upon the piston; that

the engineer omitted to open the cocks, and was therefore guilty of

negligence; and that it was this negligence which caused the injury,

and so the defendant was exonerated. The Court, in commentinof

upon this defense, said :
" But the cylinder-cocks were part of a

" perfect machine ; they were not added to supply the defects, or

" any of them, to which I have above called attention. Therefore
" the defendant's contention comes to this : 'We concede that we
" failed in our duty. We did not supply a suitable machine; but our
" servant, the engineer, could, notwithstanding, have so managed
" that the defect should cause no harm.' If this doctrine is accepted
" it will loosen the rule of responsibility which now bears none too

" closely upon corporate conduct. It will seldom happen that

" unusual care on the part of an engineer would not prevent an
" accident. In this case he nught have opened the cocks, or blocked
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" the wheels, or with extreme care so separated the engine from its

" train that tlie two should occupy separate tracks. It now seems
" that it would have been well to have done one or the other of these

" things. His omission to do so may have been negligence toward
" the defendant, but it does ndt remove the responsibiUty which
" attached to it to furnish good and suitable machiner}^ or place it

" upon a subordinate whose duty is to be measured by the degree of

" skill necessary for its management, and who is not called upon to

" make good the want of corporate care and attention."

The Court said further: "Neither upon prmciple nor authority

" can it be held that negligence of the .servant in using imperfect

" machinery excuses tlie principal from liability to a co-employe for

" an injury which could not have happened had the machinery been
" suitable for the use to which it was applied."

Numerous cases might be cited to the same effect, but

it will not be necessary to multiply authorities on the point,

since the law is well established by the Supreme Court of the

United States and by the highest Courts in many States

that the absence of superior rank or title in the intervening

servant or agent will not exempt the master from liability

for injuries resulting from the use of defective machinery or

appliances. Tested by this rule, the allegations of the complaint in

the present case concerning the use of the defective hand car at a

high rate of speed under the direction of the section boss, in the

manner described, whereby plaintiff was injured, state a cause of

action. The complaint being sufficient in this particular, we might

stop here, but we will notice briefly one of the remaining allegations

for the purpose of referring to another feature of the question where

the liability of the master, according to some decisions, may be

determined by the character of the duty required to be performed

by the servant.

The telegraph operator at Cheney is charged with negligence in

not notifying the plaintiff and his co-employes on the hand car of

the movements of the fi-eight train, the danger of a collision with

which caused the plaintift" to jump from the hand car, whereby he

was injured. It was the duty of the company, as admitted in its

amended answer, to furnish its employes engaged in maintaining

its track and road bed with information concerning the movements

of trains over the sections on which they were employed. In the

present case it is alleged that this duty was required to be performed
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by the telegraph operator at Cheney, but the desigaation of the official

is immaterial. It was a direct, positive duty which the company

owed such employees as were exposed to danger by the movement of

trains. In Lewis et al vs. Seifert, 11 G Pa. St. G28-G47, it was

determined that a train dispatcher, wielding the power and authority

of a railroad company in the moving of trains, in the changing of

schedules, or the making of new ones, as exigencies required, is not a

fellow servant with a train employe. The Court, in its opinion, said:

" It is very plain that it was the duty of the defendant company, as

" between said company and its employes, to provide a reasonably

" good and safe road, and reasonably safe and good cars, locomotives,

"and machinery for operating its road. It is equally clear that it

" was its duty to frame and promulgate such rules and schedules for

" the moving of its trains as would afford reasonable safety to the

" operators who were engaged in moving them. This is a direct, posi-

'* tive duty which the company owed its employees, and for the

" failure to perform which it would be responsible to any person in-

" jured as a consequence thereof, whether such person be a passenger

" or an employe. It would be a monstrous doctrine to hold that

" a railroad company could frame such schedules as would inevitably,

«' or even probably result, in collisions and loss of life. This is a perso-

" nal, positive duty; and while a corporation is compelled to act

" through agents, yet agents, in performing duties of this character

" stand in the place of and represent the principal. In other words,

" they are vice-pi-incipals."

We are awaie that there are decisions holding that a telegraph

operator does not occupy the position of a train dispatcher merely

because he transmits or delivers the orders for the movement of the

trains, and that his negligence cannot be said to be the negligence of

the company; but it is not necessary, in this connection, to determine

the actual duty or responsibilities of a telegraph operator. All this

is covered in the present case by the allegations of the complaint,

and upon the questions involved in the demurrer these allegations

must be accepted as true. The point is, that the duty of keepino-

the employes on the section informed as to the movement of trains

over that section was a positive duty devolving upon the company,

and, where injuries are sustained by reason of negligence in the per-

formance of that duty, the company is liable.

The complaint being sufficient in the particulars mentioned, dis-

poses of the first exception.
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It is next claimed as error that the plaintiff was allowed on the

trial to make a statement in nai'rative form as a witness in his own
behalf, without being specially interrogated by his counsel, in refer-

ence to the particular matters involved in tlie case; that the state-

ment was made in such a way as to afford the defendant no oppor-

tunity of making any objection to any particular portion, and was

allowed to be made over the general objection that it contained mat-

ters immaterial to the issues, and incompetent as being hearsay and

not the best evidence.

It appears from the record that after a few preliminary questions

the plaintiff was asked the following question by his counsel

:

" Turn to the jury, and tell them the facts in this case, commenc-

ing at the time of your employment with the Northern Pacific Rail-

road Company, and tell them the complete story."

To this question no objection was made. The plaintiff therefore

proceeded to relate the facts in the case as requested. After stating

the particulars of his employment, the use of a hand car, the method

of stopping it, and the breaking of one of its wheels, counsel for de-

fendant objected to the course in which the taking of the testimony

was proceeding, claiming that the witness was making a statement

of matters immaterial to the issues involved in the case, and incom-

petent as being hearsay, and not the best evidence, and that he de-

sired to interpose such objections, but that, owing to the fact that the

testimony was being given in a narrative form, no opportunity was

given counsel to properly interpose such objection. The Court replied

to this objection that the taking of the witness' testimony in the nar-

rative form would be the best way of getting at what he knew or

could state concerning the matter at issue ; that it would save time

to proceed in that way, and would perhaps furnish to the jury a

more connected statement of the matter to be told as it occurred

and took place.

It was within the discretion of the Court to allow the witness to

give his testimony in a narrative form. Thompson on Trials, Sec.

354. In general, this practice is commended by text writers. Mr.

Chitty, in speaking of this method of examining witnesses, says : "It

is certainly the practice, when the time and place of the scene of

action have once been fixed, to desire the witness to give Jds own ac-

count of the matter, directing him when not a professional person, to

omit, as he proceeds, account of what he has only heard from others

and not seen or heard himself, and which he is apt to suppose is
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quite as material as that which he himself has seen." The author

says further: " It is difficult, therefore, to extract the important parts

of his evidence piece meal, but if his attention be first drawn to the

transaction by asking him when and whure it happened, and he be

told to describe it from the beginnin^^, he will ft'enerally proceed in

his own way to detail all the facts in the due order of time."

3 Chitty's Genl. Practice, 894. But if, in the giving of such testimony,

the witness states matters irrelevant or immaterial or incompetent as

being hearsay, it is the right and duty of counsel objecting to such

testimony to interpose and arrest the narrative by calling the atten-

tion of the Court particularly to the objectionable matter, and by a

motion to strike it out obtain a ruling of the Court excluding such

testimony from the case. Gould vs. Day, 94 U. S. 405-414.

" It is the duty of a p trty taking exception to the admis-

" sibility of evidence to point the part out excepted to, when the evi-

" dence consists of a number of particulars, so that the attention of

" the Court may be drawn to the particular objection." Moore vs.

Bank of Metropolis, 13 Pet. 302-310
;

United States vs. McMasters,

4 Wall. G80-6S2.

" It is the duty of the party to select the incompetent from the

" competentte-tiinony, and to point out in his motion the specific testi-

" mony objected to, as well as to indicate the character of the objection.'

Thompson on Trials, Sec. 719. It does not appear that counsel for

defendant was deprived of an opportunity to make such a motion,

and the proceedings cannot be considered as error.

Errors are assigned that the Court allowed the plaintiff and another

witness to answer certain questions over the objection of counsel for

defendant. These questions related to and made inquiry concerning

the power of the foreman, Kirk, to hire and discharge men ; whether

Kirk or the telegraph operator; or any one told witness that they

would meet a train ; and as to the sufficiency of the brake on the

hand car. The objection to each question as stated in the assign-

ment of errors, is that "What was .sought to be shown thereby was
" not admissible as evidence by reason of being irrelevant, immaterial,

" and incompetent." This objection was not, however, incorporated

into the bill of exceptions. All that appears there is the formal

record: " Objection taken; overruled; exception allowed." The evi-

dence called for appears to have been relevant, material, and compe-

tent ; but the objection, as stated in the bill of exceptions, is too gen-

eral to present any question for review. " Where evidence is objected
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" to at the trial, if the party 'vvouM save an exception to the ruling of

" the Court if adverse to him, such as will Vje available on appeal or

" error, he must frame his ohjcction so as to bring to the attention of

" the trial Court the specific ground upon which he predicates it, and
" this must be stated in the bill 6f exceptions." Thompson on Trials,

Sec. 693, and cases there cited.

When the plaintiff had closed his testimony- and rested his case,

counsel for defendant moved the Court for an order dismi.ssing the

case, and for the non-suit of the plaintiff'. The motion was denied,

and the action of the Court in denying the inotion is claimed as

error. The refusal of the Court to grant this motion was in accord-

ance with the established practice. It has been repeatedly decided

by the Supreme Court that Courts of the United States have no

power to order a peremptory non-suit against the will of the plaintiff.

Elmor vs. Grymes, 1 Pet. 409; D'Wolf vs. Rabaud, 1 Pet. 476-

496 ; Crane vs. The Lessee of Morris and Astor, 6 Pet. 598-610

;

Selsby et al. vs. Foot, 14 How. 218-222 ; Castle vs. Bullard, 23

How. 172-183. It is also assigned as error that the Court .should

not have required defendant to proceed to its defense after plaintiff

had rested his case, but should have directed the jury to return a

verdict in favor of the defendant. That motion, however, does

not appear, by the bill of exceptions, to have been made by counsel

for defendant; besides, he proceeded with the defense, and introduced

testimony in that behalf. This action on his part effectually dis-

posed of all question of error. The refusal of the Court to instruct

the jury at the close of plaintiff's evidence that he was not entitled

to recover could not be assigned as error, even if the proper motion

had been made, because the defendant, at the time of requesting such

instruction, had not rested its case, but afterwards went on, and intro-

duced evidence in its own behalf. Grand Trunk Railway Co. vs.

Cummings, 106 U. S. 700-701 ; Accident Ins. Co. vs. Crandall, 120

U. S. 527-530; Robertson vs. Perkins, 129 U. S. 233-236.

The testimony of both parties having been concluded, defendant's

counsel, by motion, requested the Court to direct the jury to return a

verdict m favor of the defendant upon the grounds that the evidence

submitted on the trial of the case was not sufficient to establish the

liability of the defendant for any injuries sustained by the plaintiff;

that it appeared from the evidence that whatever injuries were sus-

tained by the plaintiffwere occasioned by his own neghgence and care-

less acts,and by the negligence and carelessness of thosewho were fellow
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servants witli him in the same employment ; and that it appeared

from the evidence tliat whatever injuries occured to plaintiff were

without the fault or negligence of the defendant or of any of its

servants or agent or employes, for which it was respon>ible cr liable

to the plaintiff. The Court refused to direct the jury as requested, and

the denial of the motion is assigned as error.

It is well settled that the Court may withdraw a ease from the

consideration of the jurj^, and direct a verdict for the plaintiff or the

defendant, as the one or the other may be proper, wdiere the evidence

is undisputed, or is of .such conclusive character that the Court, in

the exercise of a sound judicial discretion, would be compelled to set

aside a verdict in opposition to it. Delaware, etc., Railroad vs.

Converse, 139 U. S., 469-472. Does the present case come within

this rule ( The evidence introduced on the part of the plaintiff

tended to prove the following facts : Plaintiff' was employed by the

defendant in section work under a foreman. When he went to

woik, the hand car in use on the section had no brake attachment,

but was stopped b}^ means of a stick inserted between the spokes of

one of the wheels. This stick was used for this purpose until Kirk

became foreman of the section, when, one day, in attempting to stop

the car to get out of the wa}" of a train following rapidly behind it,

the workman performing the dut}' of stopping the car by this device

struck a spoke in a wheel and the stick was knocked out of his

hands. They had diihculty on this occasion in stopping the car, and

a narrow escape in getting it off the track, but they w^orked along

in this way until a wheel broke off, when Kirk, the foreman, applied

to the road master for a new car. He failed to get it. The disabled

car was thereupon repaired by an old wheel in place of the broken

one, and the foreman nailed a stick on the side of the car for a

brake. The upper end of this stick being pulled back, its lower end

pressed upon one of the wheels, acting as a brake. When the fore-

man placed this stick on the car he called the attention of the section

men to it, and said :
" Now, it is not like the last brake ; it is good

and solid, and cannot get away from us. It is a big improvement

on the last one." They did not, however, meot a train with this car

until the morning of the accident. That morning an extra freight

train came into the station at Chene}'. The section house was about

one-fourth of a mile east of the station. The section men waited

awhile for this train to pass. It did not, but stopped at the station.

The foreman. Kirk, with plaintiff and the other section men, went
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to the station. From tlii.s point the testimony tending to prove the

circumstances innnediately connected with the accident may be

stated in the language of the plaintiff, who testified, as follows

:

" We went to the station, and, wlien we went by. Kirk told us to

" stop ; that he wanted to go iAto the station and see about some-

" thing. We stoppe 1, and went to doing something like f^hoveling

" cinders while Kirk crossed over. This train was on the inside of

' the station from us. He crossed over the train, and went as far as

" the station. I would not swear he went in. After awhile he

' came back. He sai<l :
' Boys, get on and go to work.' We got on,

" and went to work, and \vhen we got about one an^l three-quarter

" miles,—the third mile we were nearing a cut, and where the engine

" was supposed to whistle. This third mile commenced with that

" cut, and from there there were cuts an 1 curves and much timber

" along the line. There were fires along there, which we put out,

" and lots of smoke, and besides it was misty and foggy. When we
" got out here,—one anil three-quarter miles. Kirk says :

' Boj^s, this

" is too fast running They told me that this train, at the station,

" they could see another section between here and Sprague, coming

" behind them; that it was coming at a fast rate, to make some point

" in Montana. It was running extra fast to make this point.' T

" turned around, and the men done the same, and tried to stop this

" car, which I believe w^as running about ten miles or so. We
" tried to stop it, and this man at the brake—it had been so

" loose, he always had to hold it to keep it there, wdiether braking

" the car or not. This man put on the brake: and I was on the west

"end oroinof out towards the train. Tne rest were on the east or

" hind end. There was no one on the front end but me. This man
" put the brake on, and I tried at the pump handles to hold on to

" stop it, when he said we were going too fast. He said: ' It must
" be pretty close on us now;' and I tried for a while to stop it, and in

" or about the time that he told us the fast train was coming, he

" looked and said: 'Boys, here she is. It is right onto us. Get on that

" brake and get the car off before she comes on us!' So we used the

" brake and handles, but we saw it was coming to no stop, or not

" likely to, and I looked to see behind me if this train was near and

" at the time I looked it was about one hundred feet, and I believe

" nearer than that. I saw there w^as no sign of the car coming to a

" stop. There were shovels and picks, and sledges and tools of dif-

" ferent kinds, and the large jack ; all these were piled on the side.
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" They made a practice of putting them on the end of the car there

" was least on, and I being alone they were on my side, so I was
" standing in the center in front of this place to jump. I saw the

" train inside of one hundred feet, and no sign of its stopping, and
" no whistle being made, though she had crossed the crossing. I

" made an effort to jump to the side of the car, but as the wheel

" comes over the car it was not easy to jump across. I tried tojump
" over the end, and I did not get as far as the rail on the side, as I

" jumped to the south. The south side of the car hit me on the side

" of this leg, and it knocked -me right onto the track ahead of the

" car. The car was following closely, and I knew that I could not

" help being catched. As it hit me and knocked me ahead I tried to

" raise my feet and stop it, but the car caught my foot, and it was
" coming so fast that it was of no avail. It doubled me over and
" cramped me up, and put my head where my feet were—turned me
" over. The other leg was caught in the cog of the wheel. I brought

" the car to a stop, and the men jumped off. I was l.ying on the

" gravel. One of the men hollered to me and said :
' Are you hurt?'

" Kirk said :
' There is no tune for this

;
get hold of the car and get it

" off the track before the train runs over him.' So they got hold of

" the hind end, and caught it up, and run around with it, and pulled

" it down the road bed after them, and so when my head was
" towards the rail by their turning the car around the engine went
" by and blew sand and dirt onto my head. By the time they got

" around this cog-wheel turned a different way, and released ray

" pants, so that I fell out, and some of them hollered to this train to

" stop and come back, but the train ran past quite a ways, and they

" picked me up and carried me up the track and put me on the train,

'" and left me at the station, which was Cheney."

Plaintifi further testified in substance upon direct and cross-exami-

nation, among other things, that there was a crossing near were the

approaching train was at the time of the accident ; that plaintiff did

not hear the engine whistle ; that if it had whistled he would have

heard it ; that the freight train was running at the rate of nearly

thirty miles an hour when it passed him after the accident ; that as

soon as Kirk notified the men on the car that a train was coming

they took means to stop the car by the man at the brake bearing

down on it ; that the brake was a piece of slab that Kirk had picked

up, about two feet six inches long
;
that he nailed it to the side of

the car between the front and hind wheels, about five or six inches
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ahead of the wheel. The wide .side of the .stick was to the side of

the car, with a nail drove through it, and the narrow side was to take

up and hold by, and by holding down with the hand the brake was

applied to the wheel. The side of the stick towards the car was

about three inches wide, but the 'side that rubbed on the wheel was

not two inches. The wheel was about three inches wide. The

plaintiff never objected to these appliances, nor to the condition of

the car. He did what he was told, and worked the best he could.

As far as the car was concerned, he did not claim to hav^e known
anything, because it was his opinion when they put on the brake it

was first-class. Had been told since that it was not.

In addition to the testimony, evidence was introduced by plaintift'

tending to prove that the brake on the hand car was not a good one

;

that if it had been a good brake it could have stopped the hand-car

in time for plaintiff to have got off; that the brake operated only on

one wheel, and that wheel luose ; that wheels on the car were not

mates ; that two were alike, and the other two did not belong to the

same car ; that the cog-wheels sometimes slipped, and that the car

was a patched up car ; that the cut near where the accident occurred

was twenty feet high, and that the engine of the approaching train

did not whistle before entering the cut; and that there was a tele-

graph operator at Cheney. It is admitted in the answer that it was

the duty of defendant to furnish laborers engaged in maintaining

the track and road-bed of defendant with necessary information as

to the passing of trains on the defendant's road.

The testimony on the part of the defense tended to prove that the

section on which plaintiff was employed was the easiest on the divis-

ion ; that the appliances for the hand-car were good for the section

;

that the lever brake on the car at the time of the accident was as

good as any in use on the road ; that it rubbed on the top of the hind

wheels and the lower rim of the front wheels, and by its application

on the occasion in question the car had almost stopped when Char-

less went off; that the cut near where the accident occurred, was

rom six to eight feet high, and persons approaching it at one end,

could see across the tangent of the cut and curve to the other end.

It will not be necessary to refer further to the testimony on the part of

the defense ; enough has been stated to show that it contradicted the

testimony on the part of the plaintiff in many particulars. It was

the province of the jury to weigh this conflicting evidence, and

determine the actual facts. It was a fair question for the jury to de-
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termine from the testimony whether the accident would have hap-

pened if the defendant had used ordinary care in providing the

plaintiff and his co-employes on the section with a hand car

suitably equipped with a safe and effective brake for the work in

which they were engaged. New Jersey & N. Y. R. Co.. vs. Young,

Circuit Court of Appeals, 171, S. App. G9, 49 Fed. Rep. 723-725.

It was also a fair question whether the accident wouM have hap-

pened had the defendant used ordinary care in the movement- of its

trains, and in notifying the section men of the approach and pas-

sage of such trains.

In Grand Trunk Ry. Co. vs. Ives, 144 U. S. 408-417, plaintiffs

intestate was killed by a railway train at a street crossmg, in the

City of Detroit. In the Court below the question of negligence or

want of ordinary care and prudence was submitted to the jury to

decide. The Supreme Court held that the instruction to this effect

was correct, and in defining the province of the jury in such a case said:

" There is no fixed standard in the law by which a Court is enabled

" to arbitrarily say in every case what conduct shall be considered

" reasonable and prudent, and what shall constitute ordinary care

" under an}'- and all circumstances. The terms ' ordinary care,'

" ' reasonable prudence,' and such like terms, as applied to the con-

" duct and affairs of men, have a relative significance, and cannot be

" arbitrarilj' defined. AVhat may be deemed ordinary care in one

" case may, under different surroundings and circumstances be gross

" negligence. The policy of the law has relegated the determination

" of such questions to the jury, under proper instruction from the

" Court. It is their province to note the special circumstances and
" surroundings of each particular case, and then say whether the

" conduct of the parties in that case was such as would be ex-

" pected of reasonable, prudent men, under a similar state of affairs.

" When a "iven state of facts is such that reasonable men may fairly

" differ upon the question as to whether there was negligence or not,

" the determination of the matter is for the jury. It is only where
" the facts are such that all reasonable men nmst draw the same
" conclusion from them that the question of negligence is ever con-

" sidered as one of law for the Court. Railroad Co. vs. Pollard,

" 22 Wall. 341 ; Delaware &c. Railroad vs. Conver.se, 139 U. S. 469

;

" Thompson vs. Flint &c. Railway, 57 ^Michigan, 300 ; Lake Shore

" &c. Railway v.s. Miller, 25 Michigan, 274 ; Railway vs. Van Stein-

" berg, 17 Michigan, 99, 122 ; Gaynor vs. Old Colony & New Port
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" Railway, 100 Mass. 208-212 ; Marietta &c. Railroad Co. v.s. Picks-

" ley, 24 Ohio St. 0.')4 ; Pennsylvania Railroad vs. Ogier, 85 Penn.

" St. 60; Robinson vs. Cone, 22 Vermont, 213; Jamison vs. San Jose

" &c. Railroad, 55 Califoinia, 593 ; Redfield on Railways (5th Ed.)

" Sec. 133, p. 2; 16 Am. k Eng. Enc. Law, Tit. Negligence, 402,

" and authorities cited in note 2."

We think, upon the testimony in this case, the Court below properly

denied the motion to direct the juiy to return a verdict for the

defendant.

Exceptions were taken to the following instructions of the Court,

and the giving of each instruction is separately assigned as error.

They will be considered together:

" I think that the case, when stripped of all the side issues, and the

incidental questions surrounding it, resolves itself into just this ques-

tion for this jury to determine: Whether the injury to the plaintiff

resulted directly from the negligence of the defendant in needlessly

exposing him to the danger of being hurt by a collision between the

hand car and the extra freight train at the place where it occurred,

or whether the inj ury was a mere accident, which was the result of

one of the ordinary hazards of the employment in which he was en-

gaged. Whether it was an ordinary risk of his employment, or

whether an extraordinary danger caused by a negligence on the

part of the defendant; whether that negligence was a negligence of

the foreman in running the hand car too fast up to a point which he

knew to be dangerous, and which he did not warn the other men
working on the liand car of, so that it was impossible for them, with-

out extreme hazard to their lives to avoid a collision, or whether

the negligence was on the part of the officers in charge of the freight

train in approaching a curve in the cut, which obstructed the train

from view, or passing a public crossing, without giving warning by
sounding the whistle or engine bell."

''If in any of these respects there was actual neglect on the part of

defendant, which placed the plaintiff in a situation of extraordinary

danger, something clearly beyond the ordinary risks of his employ-

ment, and his injury was not in any degree owing to his own negli-

gence at the time, the defendant would be liable to damages, and be

liable even though the plaintiff, when in a situation of imminent and

apparent danger, may, have made a mistake on his part in attempt-

ing to escape from the danger, as by attempting to jump in the

wrong direction. Even a mistake of that kind, happening at a mo-
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tnent of extreme peril, would not be regarded as a reckless or negli-

gent act on the part of plaintiff whidh would preclude him from

Recovering damages;
"

"But ifj on the other hand, this injury to him resulted from his own
act in attempting to jump from the hand car at a time when it was

his duty to hdve remained on the hand car, and assist the others in

checking its speed, and removing it from the track, sO as to' get it out

of the way, Eind when he had no reaLsonable cause to regard himself

as being in extreme danger; or if the defendant wjts entirely guilt-

less of any ilegligenCe; if the' foreman was not guilty of imprudence

in running the hand car at the rate it wais goirig; if the freight traini

did not atpproach a curve or crossinig where it wsis the diity of the

engineer to give waLrning,—so that there was no negligence on the

part of the defendant,—then your verdict should be in favor of the

defendant."

" If the jury tlnd from the evidence that the hand-car in question

was a necessary implement in the cai'ryirig on of the company's

work, and that the saiid hand-car was not sufficiently provided with

a sufficient brake to stop it within a proper and reasonable time

when in danger of collision with other trains on said road, of which

defect plaintiff had no knowledge, and could not reasonably be re-

<juired or expected to have such knowledge, and that by reason of

such defective bralke plaintiff was injured, without contributing his

own negligence to such injury, then the company is liable to plaintiff

in damages for such injury."

"If the jury find from the evidence that plaintiff was injured by
or on account of defendant's negligence, to which plaintiff did riot

contribute by his own' negligence', then the fact that the negligence

of plaintiff's fellow servants contributed to such injury, is no defen.«'e'

to an action by p'lairitiff for da;mages on' account of such' injury."

It is objected that the questions so submitted to the jury werie not

{)ut in issue by thfe pleadings, and that there was nothing in the'

evidence to justify their submission by the Court to the jury.

Much that is said in support of these objections was urged iri effect

against the sufficiency of the allegations of the complaint, and in

favor of the motion to' direct the jury to find for the defendant, and

need not be further considered.

It is objected, however, that the instructions contained the state-

Aient of certain situations in the alternative, the existence of any
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one of which rendered the company liable for the injury of the

plaintiff. Two of these remain to be noticed :

(1.) Whether there was negligence on the part of the foreman

in running the hand car too fast tip to a point which he knew to be

daiK^erous, and of which he did not warn the other men working on

the hand car, so that it was impossible for them, without extreme

hazard to their lives, to avoid a collision.

(2.) Whether the negligence was on the part of the officers in

charge of the freight train in approaching a curve in a cut which

obstructed the train from view, or passing a public crossing without

giving warning by sounding the whistle or engine bell-

Standing alone, the first situation would seem to involve the

question as to whether the foreman was a fellow servant of the

plaintiff, but the conduct of the foreman in this case in operating

the hand car cannot be wholly separated from the antecedent and

then existing condition of the car itself. Had the company fur-

nished a new hand car with proper brake appliances, in place of the

broken and disabled car, or repaired the latter with a new and effect-

ive brake, the imminent danger of collision with the freight train

would not have occurred. The defendant is not liable if the negli-

gence of a fellow servant is the sole cause of the accident, because,

being a fellow servant, his negligence is one of the risks for which

the defendant as master did not assume to be responsible. But neg-

ligence of a fellow servant does not excuse the master from liability

to a co-servant for an injury which would not have happened had

the master performed his duty. New Jersey & N. Y. R. Co. vs.

Young, supra. The situation indicated by the Court must therefore

be considered in connection with the surroundings and circumstances

of the case, and particularly with respect to the testimony relating

to the safety of the hand car. The jury could not have ignored this

feature of the case under the insti'uction as given, and, taken in con-

nection with other instructions, we cannot see that the defendant was

prejudiced by it, even if we assume that the foreman was a fellow

servant of plaintiff

The second situation suggests the same question with respect to

the conduct of the conductor and engineer of the freight train, and

it also necessarily involves the question as to the condition of the

hand car. The testimony, tending to prove negligence on the part of the

conductor and engineer of the freight train is not answered by saying

that they must have supposed that the hand car was properly equipped
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with a safe and effective brake, and that the section men would

therefore be able to escape from the track with the car in time to

avoid a collision. It was the duty of those in charge of the freight

train to observe every rule of safety established for the movement of

their train, and the employes on the hand car had the right to ex-

pect from them the usual warnings in approaching places of danger.

In Chicago & Milwaukee Railroad vs. Ross, 112 U. S., 377, the

liability of a railway company for the negligence of a train conduc-

tor was fully discussed, and it was there held that he was not the

fellow servant of the engineer and other employes of the corpora-

tion on the train. The principles of law declared in that case,

would determine that the conductor and engineer of a freight train

were not the fellow servants of a section hand, employed as was the

plaintiff in this case; but it is not necessary to pass upon that ques-

tion here in view of the other circumstances attending the situation.

Moreover, there is evidence tending to show that the freight train

referred to in the instructions was the second section of a special

freight train running " at a fast rate to make some point in Mon-

tana. It was running extra fast to make this point." Clearly the

movement of such a train must have been under the direction of an

officer " clothed with the control and management of a distinct de-

partment," and the negligence of the officers in charge of such a

train in not giving the usual warning in approaching a curve in a

cut, or in passing a public crossing, was not one of the usual and

ordinary risks assumed by plaintiff as incident to his employment.

Furthermore, the instructions were qualified by the following in-

structions, given by the Court on its own motion, immediately preced-

ing those to which exceptions were taken:

" To explain this matter a little more fully it is a principle in all

suits to recover damages for negligence, that the plaintiff cannot re-

cover if the injury to himself was in part owing to his own negli-

gence, (or, in law, contributory negligence), even though there was
negligence on the part of defendant which caused the injury. If

that injury was also in part caused by contributory negligence on the

part of the plaintiff, plaintiff cannot recover damages."
" It is also a principle governing suits to recover damages by em-

ployes against the employer that the employe, as a part of his con-

tract of employment when he goes into the service, assumes on his

part the risks and dangers that are ordinarily incident to the ser-

vice in which he engages. He also assumes on his part that he is
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competent to perform the service which he undertakes to perform;

that he has sufficient knowledge of the tools and implements which

he is required to use in the service to know when they are safe and

suitable, and to look out for himself against injury resulting from the

use of such tools as are suitable and proper. And it is his duty, if he

is handling implements which he knows unsuitable, to give notice of

it to his employer; and a failure on his part to perform the duty of

giving notice would absolve the employer from liability for injury

resulting from such defect."

The following instructions, among others, were also given by

request of counsel for defendant

:

" The jury are instructed that the defendant was not a guarantor

" of the safety of its machinery and appliances, and was only bound
" to use ordinary care and prudence" in the selection and arrangement

" and care thereof, and had a right to use and employ such as the ex-

" per'ence of trade and manufacture sanctioned as reasonably safe."

" The defendant was not and is not bound as an employer to

" insure the absolute safety of the machinery or mechanical appliances

" which it provided or provides for the use of its employes, nor was
" it bound to supply the best and safest or newest of appliances for

" the purpose of securing the safety of those who are employed by it."

' If the plaintiff himself was wanting in such reasonable care

" and prudence as would have prevented the happening of the

" accident, he is guilty of contributory negligence, and defendant is

" thereby absolved from responsibility for the injury, although it

" was occasioned by the defect of the machinery or appliances

" through the negligence of the defendant."

We are of the opinion that the instructions, taken altogether, and

in view of all of the circumstances of the case w^ere fair and reason-

able, and guarded the interest of the defendant at everj'" point. As

was said by Judge Brewer in Crew vs. St. Louis, K. & N. W. R}^ Co.,

20 Fed. Rep., 94 :
" The question in all such cases is, not whether

" some technical error may not have crept into the instructions, but

" whether, taking the case as a whole, and looking at the instructions

" as a whole, it is apparent that the law was presented fairly and
" correctly to the jury."

It is assigned as error that the Court should not have denied

defendant's motion for a new trial, and should not have rendered

any judgment in favor of the plaintiff. In the petition for a new
trial the grounds alleged in that ])ehalf were accident and surprise,
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which ordinary prudence could not have guarded against ; newly-

discovered evidence material for defendant, which it could not with

reasonable diligence have discovered and produced at the trial

;

insufficiency of the evidence to justify the verdict, and that the

verdict was against the law ;
error in law occurring at the trial, and

excepted to at the time by the defendant ; and excessive damages

;

the award made by the verdict appearing to have been given by the

jur}' by reason of passion and prejudice.

The overruling of a motion for a new trial is not a subject of excep-

tion under the practice established in Courts of the United States.

Parsons vs. Bedford, 3 Pet. 433-445.

Minor vs. Tillotson, 2 How. 392-394.

Barreda vs. Silsbee, 21, How. 14()-167.

Insurance Co. vs. Folsom, 18 Wall. 237-249.

Indianapolis &c. R. R. Co. vs. Horst, 93 U. S. 291-301.

Railroad Co. vs. Fraloff, 100 U. S. 24-31.

Newcomb vs. Wood, 97 IT. S. 581-583.

Missouri Pacific Railway Co. vs. Chicago & A, Railroad Co.,

132 U. S. 191.

Fishburn vs. Chicago, Milwaukee and^St. Paul Railway Co.,

137 U. S. CO-61.

Wilson vs. Everett, 139 U. S. 616-621.

. Aetna Life Insurance Co. vs. Ward, 76-91.

Erie Railroad Co. vs. Winter, 143 U. S. 60-75.

In the last case the Supreme Court states the province of the Court

as follows

:

" Whether the verdict was excessive is not our province to determ-

" ine on this writ of error. The correction of that error, if there

" were any, lay with with the Court below upon a motion for

" a new trial, the granting or refusal of which is not assignable for

" error here. As stated by us in Aetna Life Ins. Co. vs. Ward :
' It

""maybe that if we were to usurp the functions of the jury and
" determine the weight to be given to the evidence, we might arrive

" at a different conclusion. But that is not our province on a writ

" of error. In such a case we are confined to the consideration of

" exceptions, taken at the trial, to the admission or rejection of evi-

" dence, and to the charge of the Court and its refusals to charge.

" We have no concern with questions of fact, or the weight to be

" given to the evidence which was properly admitted.'

"

Judgment affirmed.




